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EVERYTHING KNOWN
AND UNKNOWN

THE 'RUMSFELD DOCTRINE" AND THE SOCIAL
SECURITY ADMINISTRATION'S FINAL RULES ON THE
SUBMISSION OF EVIDENCE IN DISABILITY CLAIMS

By John R. Colvin

As we know, there are known knowns; there are things we know we know. We also know there are
known unknowns; that is to say we know there are some things we do not know. But there are also un-
known unknowns — the ones we don't know we don’t know.

— Donald Rumsfeld, former U.S. Secretary of Defense

On March 20, 2015 the Social
Security Administration issued the final

rules on the submission of evidence

in disability ¢
anniversary of the final rules becoming

aims. On the one year

effective on April 20, 2015, many social
security practitioners have experienced
first-hand the practical implications of
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the new evi

ence regulation. Prior to the
new evidence submission rules becoming
final, the

A received 85 comments
upon issuing their proposed rules in
February 2014. The SSA elected not
to adopt any of the suggested changes.
However, there was brief discussion in

several of the SSA comments before

refusing to adopt them. These comments

can be found printed just prior to
the actual regulations. Unfortunately,
with its final issuance the rules remain
unclear and confusing in their practical
application and, therefore, warrant a
deeper discussion as to their application

by Social Security practitioners.

The SSA also has not provided any
possible solutions and/or guidance for
representatives to follow the rules in
accordance with their duty and burden
to collect and verify the evidence for its
submission.

In reviewing a summary of
the proposed rules, it is apparent
that nothing was changed in the
final regulations from the original
submission. In short, the Social Security

Administration now requires all

claimants and/or their representatives

to inform the agency about and/or to

submit “all evidence known to you

that relates to your disability claim,”

including “all evidence received from
any source in its entirety.” Additionally,
representatives are required to “help
obtain the information or evidence” that
must be submitted. The rules go on to
state that this includes both evidence
which would be considered favorable and
unfavorable even if it is not considered
material. Accordingly, one can conclude
from this discussion that the SSA expects
any and 4/ evidence to be reported. The
problem here begins to be seen more

apparently when determining what is
included in the definition of “all,” what
is included in “known” and what is
meant by “relates” and “received.” In
order to examine the rule more fully,
this discussion will now turn to more
elaboration on the specific definitions
of each part of the rule. In order to

have a thorough examination, it will be

necessary to include a brief discussion

ed communications

of the two privi

exceptions. Lastly, as previously stated,

the rule as it stands offers no possible

solutions for its requirements in a

practical application. Therefore, such

possible solutions will also be explore
The discussion should necessarily
begin with the most general two terms,
“all” and “known.” Starting with the
term “all” it should be understood
that the SSA is referring to all of the
evidence that a representative has
access to from any and all sources. This
definition includes all information from
a medical source and other claims by
the claimant unless such would fall
under one of the two exceptions to the

evidence submission rule dealing with

certain privileged communications

and attorney work product reviewed
later in this article. In addition, “all”
necessarily includes evidence that
should be “known” to a representative.
Unfortunately, this drastically increases
the burden on the representative. Under
the rules, the SSA now requires that a
representative provide information that
the claimant may or may not have shared
with the representative but is currently
known to the claimant. This does
include, but is not limited to, medical
records, medical source statements and
any additional claims pursued by the
claimant. It should be understood that
under this rule, the medical source
statement can include an opinion from
an accepred medical source which may
also include opinions regarding what

the claimant is limited to in relation to

stence. [t should be

their day to day e
noted that in order to fulfill their duty,
a representative must specifically request
and verify such information from the
claimant, rather than just assuming to
know the unknown, the representative
must ensure that the information being
provided is being provided with clarity
and completeness. Lastly, with regards
to the definition of “all” the rule appears
slightly less ambiguous in eliminating the
question of whether or not unfavorable
evidence must be submitted in Social
Security disability cases. It is patently
clear from the rule’s plain meaning that
“all” evidence is defined to include that
which is both favorable and unfavorable.
The next issue to be explored here
will be that of the term “received.” SSA
also clarified that while representatives
must submir all evidence “received,” the
representative in certain circumstances
does not necessarily have to request the
deliverance of all evidence, only that SSA

be informed of the existence of such.

The SSA’s response to the comments also
outlines the agency’s duty to develop and
verify the claimant’s file in an instance
where both claimants and/or their
representatives are requesting only the
discharge summary from a hospital chart
and not the complete medical record. In
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